Notes: Law, Medicine, Ethics MBCHB notes on Death, Transplantation : Statutes, Laws.

Objectives/ Concepts

1. Death: Its definition

2. Establishment of death: How and by whom.

3. Transplantation, description and Statutes.

1. Death:

Refers to complete cessation of life, demonstration of irreversible physiological processes, necessary for maintenance of life.

For death to be deemed to have occurred:

1. There must be significant life threatening pathology that directly leads to death.

2. Irreversible pathophysiology, affecting organs necessary for cognition (brain) and in the absence of appropriate life support, cardiac, respiratory and metabolic functions.

Medicolegal Aspects

1. Establishment of death: who does it, what criteria

2. Determination of cause of death, mechanisms of death and manner of death.

3. Handling and eventual disposal of mortal remains - their use for therapeutic purposes (transplantation, stem cells); use for medical education, research, public health; disposal.

1. Establishment of Death:

This is the primary role of a medical practitioner as described by the Medical Practitioner's and Dentists Act. In Kenya, physician assistants (ie clinical officers) may have delegated responsibility for this role, particularly in public hospitals.

Process of establishment of death: 

1. There should be evidence of primary life limiting pathology.

2. The medical practitioner must evaluate for absence of cardiac, respiratory function (in the absence of appropriate life support) 

3. The medical practitioner must evaluate for signs of 'brain death'.

4. Demonstration of post mortem changes (eg Rigor Mortis, Livor Mortis, putrefaction) are also important. 

Brain Death and the Vegetative State

A brain dead patient is unconscious, has lost the capacity to breathe (apnea) and requires mechanical ventilation. Even with full supportive care and treatment, the heart will soon stop, occurs usually after a few days.

Brain death is equated with the death of a person. It is the expression of irreversible loss of brain function. Confirmatory tests include the absence of brain stem reflexes (nystagmus, gag reflexes, pupillary reflexes, etc). For evidence based criteria for establishment of brain death, the reader is referred to the text 'Hutchinson's manual of Clinical examination'.

Vegetative state: this is characterised by unconsciousness,the eyes are open and can breathe spontaneously. A patient in a vegetative state requires artificial feeding. Automatic vegetative functions and some active functions of the injured brain is preserved. Diagnosis of the vegetative state is based on repeated clinical observations and modern neuroimaging tests. Provision of adequate treatment is associated with survival for years, recovery towards a minimally conscious state or (in) complete recovery. 

In Kenya, although there are no laws that govern this process, establishment of death is the duty of the medical practitioner. 

Establishment of brain death and the vegetative state is the prerogative of specialist medical practitioners (Neurology, Emergency Medicine, Critical Care) as well as practice based on the clients social, economic and religious practises.

There are no laws that govern euthanasia in Kenya. The general consensus and the constitution 

2. Determination of cause, mechanism and manner of death.

On establishing death, the medical practitioner documents the time and circumstances on the medical record. In addition, each hospital has documents that are filled out at death.

The doctor should then determine and document cause of death in the D1 form (see lecture on registration of births and deaths). cause of death is the disease or condition directly leading to death. 

If the medical practitioner is unable to determine the cause of death, or the manner of death (see below) is unnatural, she (or he) should not fill this form, and refer the case to the Forensic Pathologists. 

Mechanisms of death : Refers to pathophysiological processes associated with the cause of death (eg hypoxia)

Manner of death: this is the circumstances associated with the cause of death. Manner of death may be natural (due to an existing disease process) or unnatural. Unnatural manner of death may be homicide (killing of a human being by another human being), suicide, or accidental (due to the sorrounding environment). All unnatural mortalities must be investigated by a Forensic Pathologist. According to the current law (refer to the inquest act) the manner of death is determined by a judicial officer at an inquest.

3. Handling and eventual disposal of mortal remains

On establishment of death, the deceased is admitted into a mortuary. Documentation focus on its identification, within the mortuary, appropriate tags are placed that identify the deceased. 

 In cases that require intervention by a forensic pathologists, international statutes recommend that the bodies be stored in tamper proof body bags, with appropriate chain of custody, to approved mortuaries where the body may be stored at -10 to -20 degrees centigrade if autopsies will be delayed. 

Due to the absence of appropriate laws in Kenya, these process is not defined. Disposal may be done by the relatives upon production of the D1 form, or by the state. Disposal should be in marked graves (if burial is desired or when disposal is by the state) or as per the custom or wishes of the deceased.

Use of the body (or parts) of the deceased for therapeutic purposes, teaching and research. 

This is guided by the Human Tissues Act cap 252.  Forbids the use of body parts in the absence of informed consent, and outside the medical establishment. The act places no reference to use of tissues for transplantation. 

Use of Human Tissues for Transplantation 

In Kenya transplantation surgeons perform autologous skin transplantation and heterologous Kidney transplants (from live donors) use of cadaveric donors is currently limited to corneal transplantation. Internationally, cadaveric transplants include kidneys, bones, heart-lungs, face, corneas, pancreas. Autologous and heterologous bone marrow transplantation is also performed. 

Statutes guiding transplantation: kenyan law does not cover transplantation beyond the provisions of the Human Tissue Act. As the Kenyan constitution recognises and domesticates international conventions, trafficking of humans for transplantation is illegal. Non remunerated donation policies are preferred, these require appropriate informed consent.

Conclusion

Establishment of death and its certification is the responsibility of the medical practitioner. This guides the legal system where use of body parts for transplantation and disposal of the deceased is concerned. Therefore, the medical practitioner must be aware of local laws, professional standards, international statutes and best practice. Although Euthanasia is not within the scope of this lecture, the student is encouraged to read about euthanasia, using the link below.
I recommend the following for further reading:

1. WHO, the state of international organ transplant practises. http://www.who.int/bulletin/volumes/85/12/06-039370/en/

2. WHO, General Assembly recommendations of international organ transplantation. http://apps.who.int/gb/ebwha/pdf_files/WHA63/A63_R22-en.pdf

3. British Journal of Anaesthesia, diagnosis of death and organ transplantation. Br. J. Anaesth. (2012) 108 (suppl 1): i48-i55.

doi: 10.1093/bja/aer399 http://bja.oxfordjournals.org/content/108/suppl_1/i48.full.pdf+html

4. An example of human tissue act that covers organ transplantation. http://statutes.agc.gov.sg/aol/search/display/view.w3p;ident=48dee39c-85de-4ae4-86f4-930bf42dde7c;query=DocId%3Adb05e985-f8a0-4d61-a906-

9fd39f3b5ac9%20Depth%3A0%20Status%3Ainforce;rec=0#pr9-he-.

5. Kenya Law Reports, Human Tissue Act http://www.kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=CAP.%20252

6. Notification of deaths: Procedures. http://www.mrc.ac.za/bod/codcapril09.pdf

7. Euthanasia. http://link.springer.com/article/10.1007/s11019-013-9524-y#page-1 and http://www.samj.org.za/index.php/samj/article/view/6001/4111
